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ccess to justice has a price tag. Being a pro se

litigant is a recognized barrier to justice.

When litigants file their claims without the

benefit of legal counsel, they fail at virtually

every stage of civil litigation and overwhelm-

ingly fail to obtain meaningful access to jus-

tice.1 But for individuals and families who are unable to retain

an attorney for a civil case or choose to represent themselves,

court costs and filing fees can be an added barrier. In New Jer-

sey, litigants must pay the court a fee when filing legal papers.

That can mean that those who struggle to afford basic needs are

less inclined to avail themselves of their legal rights because the

fees to be heard are cost-prohibitive. In a divorce case, for exam-

ple, a plaintiff must pay a $300 fee to file a complaint and a

defendant must pay $175 to respond via an answer.2 The money

collected from fees is used to operate and maintain the court

system. Because a litigant is using the court system to resolve a

legal problem, they are expected to pay for part of these costs.

On the surface, that seems reasonable. But when they serve as a

barrier to justice, the disparity between those who have access

and those who do not is stark. In fact, fees are among the top

obstacles to accessing the civil justice system, which also

includes technology and language barriers.3 Courts that have

taken steps to increase access to justice are missing a vital point

when they charge defendants hundreds of dollars to respond to

a complaint. For litigants experiencing poverty, this erodes
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their ability to participate in the court

system and impedes their access to jus-

tice and may lead to defaults when viable

defenses exist. Along with New Jersey, 14

states charge fees to answer a complaint

in addition to fees for filing other docu-

ments, like motions.4

New Jersey is scored at 46 out of 100 by

the National Center for Access to Justice.5

This is partly because even though New

Jersey makes fee waivers available, the

required documentation process can be

time consuming, invasive, and overly bur-

densome. It can be difficult to access the

required records for the New Jersey fee

waiver application. Even if a litigant can

compile the documents for their fee waiv-

er application, there is no guarantee it will

be granted. This poses considerable diffi-

culty for litigants experiencing poverty

and increases their costs to access justice. 

This article provides a breakdown of

New Jersey filing fees and compares

selected state and international courts.

No domestic or international model for

fee waivers provides a streamlined, unin-

trusive process for pro se litigants. In fact,

comparable jurisdictions also put a price

tag on justice. This presents an opportu-

nity for New Jersey to lead by example

and consider, by way of example, sugges-

tions by the American Bar Association

that could enhance equity and access.

The Waiver Process
For states that offer fee waivers, the

process lacks uniformity and drastically

varies by county and judicial district.6 In

some cases, the court requires documents

not previously listed or required on the

court’s webpage, meaning that litigants

who go to the courthouse with all the list-

ed forms and paperwork are sometimes

denied due to administrative oversights.7

It is also difficult for pro se defendants

to obtain filing information. Filing fees

are not easy to find on court websites and

can be tucked away in attached files

called “fee schedules.”8 For those filing by

mail, finding the court’s mailing address

presents another hurdle: a small number

of states include the court’s mailing

address on summonses. Like the fee

amounts, the mailing address is also

often not readily listed online.9 If all else

fails, a litigant can call the court, but may

not always receive accurate informa-

tion—or information that corroborates

what is online, if it is there at all.10

Cost, lack of uniformity or easy access,

and overall difficulty, are prohibitive and

create a devastating cycle where pro se liti-

gants experiencing poverty are under-

standably frustrated with the complexity

of the courts’ processes, or simply choose

not to participate. Statutes and court rules

are difficult to access and decipher, forms

can be difficult to interpret from legalese

into plain language, and this combined

with the litany of other obstacles that liti-

gants experiencing poverty face, is more

of a deterrent to justice than an incentive

to pursue it.11 This “distrust and fear of the

system,” as journalist Jessica Folker puts it,

manifests as a belief that justice is avail-

able only for those who can foot the bill.12

New Jersey’s Court Fees
Court fees and waiver requirements

are outlined in the New Jersey Court

Rules. A 2017 New Jersey Supreme Court

Directive established a standard process

and criteria for fee waivers based on indi-

gence.13 Court fees may be waived “by

reason of poverty,” defined as a house-

hold income not exceeding 150% of the

federal poverty level based on the num-

ber of members of the household, and

not more than $2,500 in liquid assets. To

permit fee waivers, the Directive relaxes

and supplements rules pertaining to

“Proceedings by Indigents”14 and

“Appeals by Indigent Persons.”15 Rule

1:13-2(a) deals specifically with fee

waivers for indigent litigants and lays out

that it is within the court’s discretion to

approve or deny a fee waiver applica-

tion.16 Rule 2:7-1, which deals with relief

from filing fees, states that the court

“shall briefly state its reasons” for deny-

ing a fee waiver application, though in

practice that reason is not always given.17

Litigants then have 20 days to appeal.18

The directive also requires litigants

seeking waiver to complete a fee waiver

packet,19 which asks for detailed financial

information. The packet, available

online, is relatively easy to fill out, pro-

vided the litigant has (i) access to a com-

puter or smartphone that allows them to

digitally fill out the form, (ii) a printer,

(iii) funds, or (iv) time to mail or submit

in person their packet. A further barrier

for New Jersey litigants is completion of

the required attachments: two months of

documentation of any benefits (includ-

ing unemployment, disability, Social

Security, child support, alimony, or any

other income) and six months of bank
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statements for all bank accounts.20 In

addition, the packet asks litigants for

their total monthly income and assets,

and employer information.21 The

required information is intrusive and the

requirement to share this information

with the courts opens up the possibility

for misuse. It is unclear how long such

information is stored, how it is stored or

protected, and what happens to that data

afterward. 

The fee waiver process is critical to a

litigant’s ability to continue or start an

action, as the court clerk is prohibited

from filing the case unless the required

fee is included or waived.22 New Jersey

courts do not have enough judges to

adjudicate the considerable backlog of

cases much less to approve or deny fee

waivers. By the end of 2021, New Jersey

had a 93,624-case backlog, an increase of

17% percent from 2020.23 From May 2021

to May 2022, the statewide civil case

backlog included an additional 30,000

cases.24 Over 46,000 of the backlogged

cases are held up in Landlord-Tenant

court, where the most common action is

for nonpayment of rent, deeply affecting

litigants already struggling with pover-

ty.25 In 2021, the New Jersey Senate con-

firmed 25 Superior Court judges from

2022 and seven who were nominated in

2021. Even with 32 new judges, courts are

still slogging through a backlog.26 This is

not helped by the fact that an unknown

number of fee waiver requests are denied

without the reasoning required by Rule

2:7-1.27

The filing fee schedule is listed online

in the “Attorneys—Rules of Court” sec-

tion of the court’s website, which is not

where a layperson would necessarily go

to look.28 Complaints and answers are

key to understanding the implication of

fees because they are not only the first

contact a litigant might have with the

court on their specific matter, but can

also be their first major roadblock. To file

a complaint in Superior Court, Law Divi-

sion, Civil Part the fee is $250.29 An

answer in the same division costs $175.30

Based on the 2019 U.S. Census, 9.2%

of New Jerseyans, 800,000 people, live in

poverty according to the federal standard

(though some argue that with appropri-

ate updates to the formula, that number

is closer to 3 million).31 New Jersey has

the third highest cost of living in the

country, yet in 2019 the annual rent for a

two-bedroom apartment wiped out near-

ly 85% of a poverty-level family’s annual

wage.32 Based on this outdated standard,

that same family would have about $273

per month to meet all other expenses:

food, health care, taxes, and transporta-

tion, to name the major ones. To make

matters worse, wages are not rising com-

mensurate with inflation.33 Therefore, it

is not surprising that reliance on credit

may be prevalent to meet daily living

expenses. New Jersey has the sixth high-

est average household credit card debt

with the average household owing

$8,956.34 So, for 800,000 (or 3 million,

depending on who is counting) New Jer-

seyans, they could be faced with choos-

ing between eating, going to work, caring

for their family, going into more debt

and filing or answering a complaint.

Even if those litigants need the court to

adjudicate their matter, it may make

more financial sense either to not sue or

not to answer.35 The resulting default

judgment for litigants who choose not to

answer may also pose further problems

and barriers for them later.

Comparing New Jersey
According to the National Center for

Access to Justice, the situation for court

fees and fee waivers generally is—in a

word—“bleak.”36 New Jersey is not alone. 

Other states with fee waiver applica-

tions for civil court also require extensive

financial information; it is not enough

for litigants to certify that they are below

or at the federal poverty line. For exam-

ple, Alaska, California, Florida, Idaho,

New York, and Texas require the follow-

ing for their fee waiver applications:

detailed accounts of monthly income

and/or benefits, expenses and deduc-

tions, assets, debts, employer informa-

tion, and household information.37 This

is a titanic and invasive process for any

litigant, let alone someone struggling

with poverty. For a litigant experiencing

poverty, the time required to fill out,

compile, and turn in a fee waiver applica-

tion can take valuable time away from

work or caretaking. It is also of note that

for disabled litigants experiencing pover-

ty, these same challenges increase expo-

nentially. Furthermore, depending on

the state, either a judge, judicial officer,

or clerk will approve or deny a fee waiver

application.38 The states compared here

also do not clearly require the court offi-

cial reviewing fee waiver applications to

provide a reason, so in this respect New

Jersey is ahead of the curve though that

reason is not always provided.

Even internationally, fee waiver appli-

cations for a litigant experiencing pover-
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ty are at the discretion of the court: fee

waiver information webpages from

Ontario, British Columbia, and England

and Wales all hinge on the word “may.”39

The court may approve a request depending

on several factors listed. These factors are

similar across the board; income, assets,

debts, financial assistance, household

size still reign supreme across the pond

and to the north as determining factors

for fee waivers. 

Conclusion
Change is needed because a person’s

access to the court system can be dictated

by whether they have the funds to pay. A

municipality or county’s need for rev-

enue may be a critical factor, yet a 2019

report on New Jersey Municipal Courts

outlined the need to decouple sentenc-

ing practices from the municipality’s

need for revenue. The report proposed

aiming for judicial independence of the

Municipal Court while making adminis-

tration more efficient. It suggested

amending N.J.S.A. 22A:2-7(a) to provide

waivers for docketing fees where defen-

dants default on financial obligations

after failing to appear at “ability to pay”

hearings.40

The American Bar Association’s Ten

Guidelines on Court Fines and Fees provides

some insights, particularly for civil court

fees. The Guidelines partially depend on

courts being more transparent about the

actual costs of services provided. For

example, the first suggestion is that

amounts imposed should never exceed

the actual cost of the service provided or

the individual’s ability to pay, and that

no rule should limit a judge’s ability to

waive or reduce a fee.41 Next, the ABA sug-

gests mandatory ability-to-pay hearings

before imposing sanctions on litigants

for nonpayment of fines or fees.42 The

Guidelines call for a consistent ability-to-

pay standard that is clear and should

require consideration of financial and

extenuating factors that bear on a liti-

gant’s ability to pay—specifically

whether payment would manifest a

hardship to the person.43 The ninth

guideline calls on courts to make infor-

mation about fees and fines publicly

available and more transparent, includ-

ing financial and demographic data,

which is often difficult to find without

in-depth research.44

The lack of a national or state model

for the fee waiver application process and

court fee schedules means there is room

for New Jersey not only to make its sys-

tem more equitable, but also to be a

national leader. The need for such reform

is clear as is research on the issue, which

the ABA acknowledges in their Guide-

lines.45 For meaningful, impactful filing

fee and fee waiver reform, data is needs

on, for instance, how many fee waivers

are denied without the required reason-

ing and how many litigants default

because of denied fee waiver applica-

tions. More collaboration between prac-

titioners and court officials may be the

place to start. One possible change New

Jersey Courts can make, for example,

would be to permanently remove the fee

required to answer a complaint or broad-

en the current fee waiver structure by

adding a sliding fee waiver based on

income. Additionally, the New Jersey

Courts can offer litigants the option to

pay a filing fee in installments by submit-

ting payment for at least 25% of the full

filing fee at the time of filing and subse-

quent installments on a monthly sched-

ule. For instance, the United States Bank-

ruptcy Court for the District of New

Jersey requires litigants to make the final

payment within 120 days after their

bankruptcy petition is filed.46 These

options would extend financial protec-

tions already offered to qualifying indi-

gent defendants to others who are still

experiencing poverty but may have more

income. Fee waivers and payment plans

will not eliminate all the barriers to jus-

tice. Many will still struggle to take time

off from work, travel to a hearing and pay

for public transportation or parking if

they have a car, access technology for a

virtual hearing, or secure child care.

However, waiving or reducing the fees or

breaking them up into smaller payments

could alleviate some barriers and pro-

mote fairness. Because there is no nation-

wide model, New Jersey has an opportu-

nity to become a national leader in an

effort to make justice accessible to its res-

idents experiencing poverty. n
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